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now be made part of this record in this court and cause and ordered 
to be printed as well* as this stipulation. 

T. M. WAMPLER, 

Counsel for Appellants. 
PEYTON GORDON, 

United States Attorney for the District of Columbia. 

WILLIAM E. FE^Y, 

Special Assistant to the United States 
Attorney for the District of Columbia. 

The Court (Mr. Justice Gould): Gentlemen of the jury, the in¬ 
dictment in this case is drawn pursuant to two statutes, one a statute 
of the United States of the general effect which is embodied in the 
criminal code and which rea^ as follows: 

“If two or more persons conspire together to commit any offense 
against the United States or to defraud the United States in any 
manner or for any purpose, and one or more of such parties do 
any act to effect the object of the conspiracy, each of the parties 
shil be punished^^ccor^ng to the terms of the statute. 

In other words, li is a very old statute on our books, and as I say 
it is very plain in its meaning and interpretation. “If two or more 
persons conspire to commit any offense against the United States.” 

Now, the indictment in this case charges a conspiracy to commit 
a crime and an offense against the United States, which is set out 
in our code: 

“Whoever, with intent to defraud or injure another person, shall 
take away or conceal any writing whereby the estate or right of 
such other person shall or may be defeated, injured or altered, shall 
be punished,” according to the terms of this section. 

that, taking the two sections together, the indictment charges 
conspiracy to commit the offense which is described by this sec¬ 
tion 840 of the code. 

Briefly summing it up, the conspiracy charged is that, on the 
1st day of October, in the year of our Lord one thousand, nine 
hundred and nineteen, at the City of New York, one Jules Amstein, 
otherwise called Nicky Arnstein, and hereafter in this indictment 
called Nicky Amstein, and one Isadore Cohn, otherwise called 
Nick Cohn, hereafter in this indictment called Nick Cohn, and one 
Joseph Gluck and one Randolph S. Newman and one Wilen W. 
Easterday and one David W. Sullivan and one Norman S. Bowles, 
did wilfully, corruptly and feloniously conspire, confederate and 
agree with one another and each with the other and others, that 
they—naming them again—^would and should commit an offense 
against the United States, that is to say, that they the said defendants 
would and should unla^ully, wilfully and feloniously take away 
and steal certain paper writings, commonly called stock certificates, 
and being the certificate xmder seal of certain bodies corporate, and 
giving a further description of them and their value, and agreed 
as aforesaid that they would bring them into the District of Colum¬ 
bia and that they would have in their possession in the said Dis¬ 
trict of Columbia the said stock certificate. 


You may have noticed that the Federal statute requires that an 
overt act—^it does not use the term "overt”, but it says "some act”, 
must be committed by the parties to the conspiracy in order to make 
the conspirators giiilty. We call that an overt act, and this in¬ 
dictment follows with the statement of four overt acts done in pur¬ 
suance of this conspiracy, the overt acts consisting in bringing this 
stock that they conspired to steal into the District of Columbia. 

Now, a single overt act is sufficient, if it is proven, to make out 
the crime of a conspiracy, and you will bear in mind in your con¬ 
sideration of the case that the crime you are trying or the crime that 
is charged is the crime of conspiracy—conspiracy to do this act in 
violation of our code. 

I shall take from your consideration too—^the third and foinrth— 
of the overt acts, on accoimt of matters that do not effect you. I 
might say that there is, in my judgment, a misdescription in both 
of those sections. That does not prevent you, however, from con¬ 
sidering those overt acts under another theory of the case which I 
will announce later. 

Now, the Court has dismissed the case as to Randolph S. Newman, 
on the groimd that there was not sufficient evidence to connect him 
with the conspiracy, and also Gluck has not pleaded as a defendant 
in this case, he having been used, as you know, as a Government 
witness. 

The^'Law in the case has been so .elaborately stated by instructions 
by the Government and by the defendants that possibly you will get 
a better idea of it by hearing these instructions than by any oral in¬ 
structions I might give you. 

First, the jury are instructed that to constitute a conspiracy it 
is not necessary that two or more persons should meet together and 
enter into an explicit or formal agreement for an unlawful scheme, 
or that they should directly in word or writing state what the unlaw¬ 
ful scheme is to be, and the details of the plan or means by which 
the unlawful combination is to be made effective. It is sufficient if 
two or more persons, in any manner or through any contrivance, 
openly or tacitly, come to a mutual understanding to accomplish the 
combination and unlawful design. In other words, where an unlaw¬ 
ful end is sought to be effected, and two or more persons actuated by 
a common purpose of accomplishing that end, work together in any 
way in furtherance of the imlawful scheme, such persons become 
conspirators, although the part which any one of them is to take in 
the conspiracy is a subordinate one, or is to be executed at a remote 
distance from the other conspirators. 

It is, therefore, not necessary in this case that should appear that 
these defendants ever meet together or even that they were all ac¬ 
quainted with each other. It is enough if, as the result of separate 
negotiations, at different times and place, an unlawful combination 
was made such as is set out in the indictment, and some act in further¬ 
ance of. such combination and specified in the indictment was done 
in the District of Columbia by one of the parties to such arrange¬ 
ment. If, therefore, you find from the evidence such facts as warrant 
the conclusion that such a combination was made by any two or 
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more of the defendants, and such act in furtherance thereof was per¬ 
formed by one of them, you will return a verdict of guilty against 
those defendants whom you find to have been parties to such com¬ 
bination. 

As has been argued by counsel and what is very self-evident, I 
think, to any intelligent man, you rarely prove conspiracy by direct 
testimony, b^use men who are combining for an imlawful purpose 
rarely have a meeting in any public place, at least, and rarely reduce 
anything to writing. In fact, the very nature of the conspiracy is 
such as implies secrecy and concealment-of the methods which are to 
be used to carry it out, and that is why it is necessary and it is 
permitted by the law, for the Government, in proving a conspiracy, 
to enter into any details that appear to be dis^nnected at the time 
thev are offered in evidence, in order to establish the combination 
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or conspiracy. 

The jury are instructed that a conspiracy can seldom hy proved 
by direct testimony. Persons combining for the execution of an 
unlawful scheme do not ordinarily expose themselves to public ob¬ 
servation; and the fact of the combination can, therefore, as a gen¬ 
eral rule, be established only by proof of the acts of the several parties 
in such combination, and the relations of these acts to each other, 
and their tendency by their united effect to produce a common result. 
In other words, where the jury find that the acts of several parties 
charged with conspiracy are the coordinates of each other, and needed 
for the consummation of the criminal purpose charged in the indict¬ 
ment as the object of the conspiracy, tney are at liberty to find that 
the various parties performing these several and respective acts were 
engaged in a conspiracy to produce the unlawful result, although 
there may be no direct evidence whatever before them to show that 
such parties ever entered into any agreement to accomplish such un¬ 
lawful purpose. 

The jury are instructed that to justify them in returning a ver¬ 
dict of guilty, the evidence must be of such a character as to satisfy 
their judgment to the exclusion of every reasonable doubt. It is not 
meant by this that the proof should establish the guilt of the defend¬ 
ants. to an absolute certainty, but merely that you should not convict 
unless from all the evidence you believe the defendants are guilty 
beyond a reasonable doubt. Speculative notions or possibilities rest¬ 
ing upon mere conjecture, not arising or deducible from the proof, 
or the want of it, should not be confounded with a reasonable doubt. 
A dount suggested by the ingenuity of counsel, not legitimately war¬ 
ranted by the evidence or the want of it, or one bom of a merciful 
inclination to permit the /edendants to escape the penalty of the law, 
or one promoted by sympathy for them or those connected with 
them, is not what is meant bv a reasonable doubt. While the de- 
fendants are entitled to the benefit of every reasonable doubt that 
the jury may have of their guilt, yet a mere vague conjecture or in¬ 
ference of the possibility of innocence of the accused is not in law 
a reasonable doubt. 

A doubt is not reasonable that in the face of overwhelming or 
even strong evidence, assumes that the accused may be possibly in¬ 
nocent 
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WMe the law requires that to find the defendants guilty of the 
conspiracy ch^ged in the indictment the evidence sho\3d snow that 
they were acting in concert, still it is not necessary that it should 
positively proved that they actually met together and expressly 
agreed to bring into the District of Columbia securities or stocks ac¬ 
quired in the manner charged in the indictment. Such a concert 
may be proved by circumstances; and if from all the evidence, the 
jury are satisfied beyond a reasonable doubt that the defendants acted 
together, each siding in his own way, it should be sufficient, to war¬ 
rant conviction. 

The jury are instructed, as a matter of law, that where there is an 
unlawful combination which does not become criminal imder the 
law until some overt act has been done to effect its object, never¬ 
theless the Government is not restricted in its proof imcler this 
indictment to the overt act alleged therein, but the jury has a right 
to consider the testimony of any and all witnesses which tends to 
prove that these defendants committed other and different acts than 
those alleged, not only in determining whether the conspiracy was in 
fact entered into, but also in determining its object and the intent, 
purpose, design and guilty knowledge of the defendants, or any of 
them, in connection with the conspiracy as alleged. 

That possibly requires a word of explanation. I haven’t an ac¬ 
curate list of them. There are at least a dozen transactions in which 
there was dealing in stolen stocks which are not named in the in¬ 
dictment—not described in the indictment. Now, those are not ad¬ 
mitted for the purpose of convicting the defendants or any of them 
by reason of those acts, because they are not charged; but, when the 
question of method or intent, or as described in the instruction here 
in apt language, the intent, puipose, design and guilty knowledge of 
.the defendants is involved, as in this case, the fact that there were 
other and similar transactions involving other stocks may be consid¬ 
ered by the jury in determining whether or not there was a con¬ 
spiracy between the defendants who are charged in the indictment. 
In other words, they are admissible as throwing light upon the 
guilty knowledge or the intent of the persons charged in the indict¬ 
ment, bearing upon the question as to whether a conspiracy existed 
or not. 

During the taking of the testimony in this case, it appears that 
certain witnesses who, according to the own evidence, if believed, 
were accomplices with one or more of the defendants in the crime 
charged in the indictment. Such self-confessed participators were, 
accor^g to their statements, Joseph Gluck, Irving Gluck and Her¬ 
bert Bimora. 

It is a well settled rule of evidence that a participator of a crime, 
i. e., an accomplice, notwithstanding the turpitude of his own con¬ 
duct, is not, on that account, incompetent as a witness. If that 
were not the law, in many cases it would be impossible to bring vio¬ 
lators of the law to answer for their crimes at the bar of justice. 

And it is the holding of the highest courts of jurisdiction that 
there is no absolute rule of law which prevents the conviction of a 
defendant upon the uncorroborated testimony of an accomplice. 
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But, while this is true, it is the duty of the Court wheu such testi¬ 
mony is offered to instruct the jury, and I so instruct you, that such 
testimony should be received with caution and that the jury should 
be warned of the danger of convicting defendants upon the testimony 
of this sort without supporting evidence. 

Now, it is' for you to say, and for you alone to say, whether, and 
to what extent, there is supporting or cmroborating evidence, of the 
testimony of these accomplices. You may find it in the accumu¬ 
lated circumstances detailed my many witnesses; you may find it 
in isolated statements made by other witnesses than the accomplices; 
but if, upon all the testimony, both of the accomplices and those 
whom you may believe support them, and the other testimony as 
to the securing and dealing in the stocks and securities, as you 
have heard it detailed on the stand, you have an abiding conviction 
to a moral certainty that any one or more of the defendants are 
guilty as charged in the indictment, your verdict as to them, or such 
of them as you find guilty, should be guilty as indicted. 

It is not the law here that you may not convict, as I say, on the 
imcorroborated testimony of an accomplice, but as I have also said 
in this prayer, it is proper for the court to warn you to be cautious 
in convicting upon the imcorroborated testimony of an accomplice. 
Here the Government has offered evidence of divers sorts having 
for its purpose the corroboration of this accomplice, Joseph Gluck. 
Now, as I say also in this prayer, it is for you to say whether these 
circumstances that have been offered, these incidents testified to by 
other witnesses in the case, do corroborate Gluck or the other two 
accomplices. 

If you find that they are corroborated so that you are satisfied as 
to the guilt of the defendants beyond a reasonable doubt, then the 
question of the uncorroborated testimony of an accomplice does not 
come before you. If you find that the surrounding circumstances 
are not such as would furnish the impression that your minds re¬ 
quire, then I say you should hesitate to convict on the uncorrobo¬ 
rated testimony. The whole question of corroboration is one for 
you to determine, gathering together the instances which you have 
heard in the case from other witnesses as to the connection of these 
accomplices with the transaction. 

On behalf of the defendants I have granted several instructions. 

The Court instructs the jury that the defendants at the outset of 
this trial are presumed to be innocent men. They are not required 
to prove themselves innocent, or to put in any e\*idence at all upon 
that subject. In considering the testimony in the case, you must 
look at that testimony and view it in the light of the presumption 
with which the law clothes the defendants, that they are innocent, 
and it is a presumption that abides with them throughout the trial 
of the case until the evidence convinces you of their guilt beyond 
all reasonable doubt, and to a moral certainty. The presumption 
of innocence prevails throughout the trial and it is the duty of the 
jury, if possible, to reconcile the evidence with this presumntion. 

The Court instructs the jury that a reasonable doubt is that state 
of the case, which, after the entire comparison and consideration of 
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all the evidence leaves the mind of the jiirois in that condition that - 
they cannot say they feel an abiding conviction, to a moral certainly, 
of &e truth of the char^. 

The Court instructs me jury that the accused being charged with 
crime are entitled to have the benefit of all the principles of law 
and the rules of practice as laid down by the Court, assigned to s^e- 
gmird life and liberty, and therefore the jury must not regard in the 
slightest degree prejudicial to the defend^ts the fact that their 
counsel may have entered an objection to the admission of certain 
evidence. Such a fact is of no importance and must have no place 
or thought in the consideration of this case; nor is any importance 
to be attached to any question asked by counsel which the Coimt 
did not permit to be answered. 

I enlarge that by saying the objections, because I think there was 
more than one. That should not prejudice the defendants. It is 
within the rights of coimsel—in fact, it is their duty, if they do not 
agree with the Court’s ruling, for them to make the objection and 
take the ruling of the Court upon it. As I say, no matter how 
many there are, it is nothing to be taken against the defendants or 
their counsel. 

The Court instructs the jury that upon the trial of a criminal 
case by a jury the law contemplates the concurrence of twelve minds 
in the conclusion of guilt before a conviction can be had. Each 
individual juror must be satisfied beyond a reasonable doubt of the 
defendants’ guilt before he can, under his oath, consent to a ver¬ 
dict of ‘^guilty”. Each juror should feel the responsibility resting 
upon him as a member of the jury, and should r^ize that his own 
mind should be convinced bevond a reasonable doubt of the defend- 
ants’ guilt before he can consent to a verdict of '^guilty”. There¬ 
fore, if any individual member of the jury, after having considered 
all of the evidence in this case and after consultation with his fellow 
jurors should entertain such reasonable doubt of defendants’ guilt, 
it is his duty not to surrender his own conviction simply because 
the balance of the jury may entertain different convictions. 

Now, that is abstractly a correct instruction, but it is liable to be 
misleading in a criminal case. Of course, you are impaneled and 
sworn for the purpose of determining the guilt or innocence of these 
defendants. While each man has the right to his own individual 
view and has a right to insist upon it, it is your duty to compare 
views, and if you can, without violating your consciences, get to¬ 
gether on a verdict, that should be done. As you know, this case 
has taken considerable time, and if possible, as I say, without any 
man violating his conscience, if you can agree upon a verdict you 
should do so. no matter which way it might be. 

This, I think, has been covered by several others, but I will 
read it: 

The Court instructs the jury that conspiracy is the combination 
of two or more persons to do an unlawful thing, and that the jury 
must be satisfied beyond a reasonable doubt and to a moral certainty 
that such combination existed, before they can convict- There must 
be a common understanding, in order to constitute a conspiracy, 
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between tbe defendants, and this must be shown to exist beyond a 
reasonable doubt, and if the ju^ entertain a reasonable doubt as 
to the existence of the said combination, or common understanding, 
then their verdict must be ‘‘not guilty.” 

Evidence has been offered here as to two of the defendants, Sulli¬ 
van and Bowies, that prior to the 1st of October, 1919, they each 
bore a good reputation in the commimity where they lived for in¬ 
tegrity and fair dealing. That evidence does not mean that they 
should be acquitted because prior to this time they had had a good 
reputation for integrity or fair dealing, but it is an element to be 
considered in the determination of their cases, and if that evidence, 
coupled with the other testimony in the case, raises a reasonable 
doubt in your minds as to their guilt, they should be given the 
benefit of that reasonable doubt. 

There is also evidence in the case, some evidence, of the flight 
of one or more of the defendants. Now, in considering the question 
of flight, you should take into consideration all the circumstances 
surrounding it, whether it was flight to escape from a charge that 
was either brought or to be brought against them, or was dictated 
by some other motive. If you find that they or any one of them 
fled the jurisdiction to escape the charge that they either believed 
would be or had been made against them, you can consider that 
in determining their guilt, or innocence. You cannot infer guilt 
from that alone, of course. It is only a circumstance in the case, 
if you find there was flight, to be taken into consideration with all 
the other e\’idence in the case. 

In this case there are five defendants. As I have said, you may 
find any two of them guilty, or all guilty, or you may find any of 
them innocent or all of them innocent. 

I do not think of anything else. 

Mr. Wampler: May we, in order to save the points which we 
have heretofore made, reserve an exception to that part of your 
charge with relation to the collateral matters not mentioned in the 
indictment? 

The Court : Yes, vou have that. 

Mr. Wampler: Yes sir, and to Your Honor’s charge on accom¬ 
plices, good character, and flight? 

The Court: Yes sir. 

Mr. Leahy: Pardon me. Your Honor. There was something I 
was about to say just as Your Honor announced my time was up, 
but I think we are entitled to an instruction on it under the argu¬ 
ment as made by counsel for the defendants, and that is that he 
stated to the jury that unless they found that Bowles and Sullivan 
brought these securities into the District of Columbia- 

The Court (interposing): Oh yes, that reminds me of another 
thing. 

Mr. Leahy: Perhaps Your Honor has caught my idea. 

The Court: With regard to Easterday, there has been a request 
to charge that the mere fact that he was a member of the firm of 
Sullivan & Co., if you so find he was, would not be sufficient to 
warrant a verdict of guilty against him; but if you find that he 
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participated in the proceeds of these stolen securities as a member 
of the firm, or participated in any way in the action of the firm 
regarding these stolen securities, why then he would he guilty as 
the others. But the mere membership in the firm, imless he did 
participate in some of these acts, as alleged, would not make him 
guilty. 

Mr. Leahy: I was going to say, with reference to the stolen se¬ 
curities, it was argued by counsel for the defendants that the jury 
had to find that Bowles and Sullivan brought the securities into 
the District of Columbia. 

Mr. Wampler: I never made such an argument. 

Mr. Leahy: I have it down here on my notes, that they must find 
that Sullivan and Bowles brought them in, when he was stating 
what the indictment charged. 

The Court: I think you misunderstood him, because that would 
not be the law, of course. It would not make any difference which 
one of the conspirators or who brought these stolen stocks into the 
District of Columbia, if they w'ere received here by any one of the 
defendants in the District, either by Bowles or Sullivan or Easter- 
day or Amstein or Cohn, and there was a conspiracy* to so bring 
them in and dispose of them in any way they chose, then the offence 
would be complete. The borrowing of money on them was only 
offered and admitted in evidence as showing a use or possession of 
them in the city. It would not have made any difference if they 
ha<J sold them or torn them up, so long as they had them here 
showing the conspiracy as laid in the indictment. 

Mr. Leahy: With reference to the overt acts, I am not sure 
but there was one man in the partnership who was alleged in the 
indictment who was not a member. 

The Court: I thought it was only in the second and fourth. 
You may then consider only the first overt act, gentlemen. I will 
mark that in the indictment so you can distinguish it. 

Mr. Leahy: That is the only reference to the Commercial Na¬ 
tional Bank. 

The Court: It is the law in this jurisdiction that where papers 
or contested writing are involved in the case, the jury has the right 
to take all the papers, where there is a contradiction in regard to 
the handwriting, into the jury room and examine them, as I under¬ 
stand the statute. Is there any objection to their doing that in 
this case? 

Mr. Leahy: None for the Government. 

Mr. Wampler: I do not see that there is any necessity. 

The Court: All right. If you should want to see them, I think 
I could arrange so that you can. Take the case. 

Whereupon the jury retired to consider of their verdict. 

[Endorsed:] No. 4025. Jules Amstein, et al. vs. United States. 
Addition to Record per Stipulation of Counsel. Court of Appe^, 
District of Columbia. Filed Oct. 30, 1923. Henry W. Hodges, 
Clerk. 
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Jules Aenstein et al., appellants,*' 

V. Ino. 4025. 

United Stai*bs. 

BRIEF OH BEHALF OF APPELLEE. 

STATEXEHT OF CASE. 

So much of the evidence as is necessary to a proper 
determination of the various errors assigned, as set 
forth in appellants’ brief, has been noticed therein, 
and appellee will follow these assignments of error 
and the points made by their counsel in his brief in 
this, its reply. 

As stated in appellants’ brief, the defendants were 
indicted for a conspiracy imder Section 37 of the 
Penal Ckxle in that in substance they conspired to 
violate a section of the Code of Law of the District 
of Columbia. 

1 . 

ABOTJMEHT. 

Motion to discharge baiL 

X 

In reply to so' much of the Imef of appellants as 
assigns error upon the part of the court below in 
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refusing to di^haige'^ set forth in thdr brief, 
page 2, it is suffimeht to assert, it is subnoitted, 
that counsel for appellants has misconcdy^ tiie 

case of U. S. v. Cadarr, 197 U. S. 475, 49 Law. Ed., 

* ■ . • 

page 844, upon which he relies in his contention that 
the court committed error. That case construed 
Section 939 of the District Code and a reading of it 
convinces that there was no new statute of limitations 
.enacted in the passage of Section 939 and that the 

Court was correct in holding that u^n the motion 

/ 

to discharge bail up<m indictment returned in 
this case the said section had no application. 


Motion to quash ludictiuent. 

Appellants in their brief assign error in the action 
of the Court below in refusing to quash the indict- 
inent upon motion, for the reasons that: 

1. The indictment was bad for duplicity. 

2. That the conspiracy was merged in the com¬ 
pleted defense. 

3. That the indictment was based upon illegal 
eviddttce before the grand jury. 

4. That the v^ue was not properly laid. 

i. Answering appellants’ contention that the in- 

, % 

dictment was double in that separate and distinct 
overt acts were alleged on three separate dates in one 
coimt, it is respectfully sUbUntted that this identical 
question has-been d^ided agaitii^ appellants in 
numerous well consideied ca^, and that tiie law 
id fixed that, in an indictmeUt for conspiracy, the 




^Hsgsisonx of mote ^ overt art in: oxGfe 
does not teaoAest tike same bad fw diq^cil^^ 

Sictfdes y. U. S. 495 Fed. 9^. 

U.S. V. Bedes, 181 Fed. 906. 

U.S.V. Green^ 145 fted% 848. . ^ 

U. S. V. Rogers, 226 Fed. 512, 515., 


is meiged in tbe cwkpleted offense is lU&emse untent 
aUe under the autl^rities and lawv 

Heike v. U. 5., 227 U. S. 131,144. 

U. S. V. Rogers, 226 Fed. 512, 515. 

U, S. V. Bam Chandr^ 254 Fed 635, 637. 

Lacodarno et cd V. XJ. &, 280 Fed. 653, 656. 

V. S. V. ThemvaSy 145 Fed. 74. 

V. 8, V. Brace, 149 Fed. 874. 

Rebift^ V. U. 8., Vf2 Fed. i<)6. 

U. 8. V. 8cotty 139 Fed. 697, a&itted ^ 
8cdU V. U. 8., 165 Fed. 1?2. 

8. The Court committed no in ref^ang ’to 
quash the indictment lo^ the masotk ti^% 
evidence was before tiie Grand whi^ irtunied 
the. indictment, as by eoimsol 

in his brief, page 7. The Court’s position has 
repeatedly sustakiod by the arthesritieB. 

McKinney v. U. 8., 197 Fed. 2S. 

U. 8. V. Rubin, 214 Fed. 507. 

U. 8. V. VioUm, 173 Fed. 50; 

U. 8. V. PCrlman, 247 Fed; 158. 

K & V. Cd^n, 127 Fed. 713. 

U. 8. V. Farrington, 5 Fed. 343. 

U. V. Reed, 27 F. Gas. No. 16134, 2 
. BbtdiF. 435. 




^ The contention that the Supreme Court of the 
District of Columbia is without jurisdiction" to try 
an offense under Section 37 of the Penial Code is 
clearly without merit. It. would, indeed, be an 
anomalous situation to have it determined at this 
time that the Supreme Court of the District of 
Columbia was without jurisdiction to try offenses 
imder Section 37 when some of the most important 
law with reference to the crime of conspiracy has 
been established in cases arising m the Supreme 
Court of the District of Columbia and later passed 
upon by the Supreme Court of the United States. 
The fallacy into which counsel for appellants has 
fallen in his brief on pages 8 and 9, in attempting to 
explain away the jurisdiction of the Supreme Coinrt 
of the District of Columbia, is apparent upon an 
examination of the Code of Law for the District of 
Columi^ wherein the jurisdiction of the Supreme 
Court is defined in Section 61. 

That the Comii did have authority to try this csae 
and that its venue was properly laid and proved is 
certain. 

Benson v. HenMe, 198 U. S. 1, 13, 14; 49 L. 

Ed. 923. 

Green v. MacD(mgaU, 199 U. S. 601; 50 L. 

Ed. 328. 

Hyde v. Shiney 199 U. S. 75; 50 L. Ed. 

Beavers v. Havbert, 198 U. S. 91; 49 L. Ed. 

956. 

James v. U. S., 202 U. S. 401. 

U. S. V. Morse, 218 U. S.. 493; 54 L. Ed. 

1123, 1127. 






V: S . Y. Cdri^^^ % 

Moore v. Pywdly 29 App. D. G. 325; 9 L, Ri 
A. N. S:i078. - 

U. S. Y. BaJto., etc,, 22, Co., 26 App 
D.C. 593. 


Demurrer to indictment. 

Counsel for appellants contends that the indict¬ 
ment is substantially insufficient in that it fails to 
allege the commission of an offense against the 
United States under Section 37 of the Penal Code, 
for the reason that a conspiracy to violate a section 
of the Code of Law for the District of Columbia is 
neither a conspiracy to commit an offense against the 
United States or to defraud the United States. The 
position of defendant’s counsel in this regard has 
been so many times overruled by the authorities that 
appellee considers it is unnecessary to do more than 
cite them to this Court. 

Thomas v. TJ, S., 156 Fed. 897, L. R. A. N. S. 
720. 

U. S, V. Sanche, 7 Fed. 715. 

U. S. V. Dennee, 3 Woods 47, 25 Fed. Cas. 
Nos. 14, 948. 

U. S. V. l/yman, 190 F^. 414. 

Wilson V. U. S., 190 Fed. 427. , . 

17. S. V. Campbell, 179 Fed. 764. 

U. S, V. Celia, 37 App. D. C. 423, Certiorari 
denied, 322 U. S. 728. 

Fletcher v. 17. S., 42 App. D. C. 53. 

In re Wolf, 27 Fed. 606. 

Tyner v. XJ, S., 23 App. D. C. 324. 
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Motion for bill of partic^lar8. 

« • • ' • ' • 

\ 

. Brror is ^iso assigned in that the court overruled 
a motion for a Bill of Particulars. The action of the 
trial court in refusing to compel the Government to 
supply defendants a Bill of Particulars in this case 
is so clearly correct from a reading of the indictment 
that no possible harm could have been done them 
by its denial. However, the motion is one directed 
to the discretion of the trial court, and unless there 
is a clear abuse in that discretion in the refusal tO 
grant the motion, its action is not reviewable upon 
appeal. 

hnboden v. The People, 40 Colo. 142., 166; 
90 Pac. 608. 

State V. Brady, 107 N. C. 822; 12 S. E. 325. 
Com. V. Zuem, 16 Pa. Super, 58^. 

Reg. V. Stapylton, 8 Cox C. C. 69. 

Rosen v. United States, 161 U. S. 35. 

Breese v. United States, 106 Fed. 680, 682. 
Kettenbach v. United States, 202 Fed. 377, 
383. 



While in form the motion was for a bill of particu¬ 
lars, it was in substance a motion for an election, 
as to which of the overt acts the Government would 
rely upon. Such a motion will never be granted 
unless it would appear , that prejudice would be 
suffered. . And there is no way of determining this 
until the Government has offered its evidence. 
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Admission and eidhisien of evidence. 

1. Counsel for appellants contends that error was 
conunitted iii admitting testimony wholly at variance 
with the allegations of the indictment^; and cites that 
certain named individuals were allied to have been 
members of a partnership which owned the stolen 
securities and the proof showed that a member of 
the partnership was omitted, and specially refers to 
the aJl^ation of ownership in the firm of Fflor, 
Bullard and Smythe (Record, page 6), as well also 
as similar variances in other instances (Record, 

26). 

Counsel has misconceived the purpo^ of the 
admission of this testimony, A reading of the 
record (pages Supra) shows the testimony be 
admissible to prove certain allegations of the indict¬ 
ment set forth m certain of the overt acts, alleging 
ownership in certain individuals. However, when 
the proof failed to accord with the all^ations, the 
record further shows that these particular overt 
acts and the particular averments in which there 
was a variance between aUegations and proof were 
abandoned and specifically withdrawn from the 
attention of the jury by the court in its chaige- 
(Charge of Court, pages 3 and 9.) 

Again, the evidence as to the ownership of the^ 
stock certificates was correctly admitted upon another 
theory entirely distinct from its v^ue as proof of the 
overt acts. Matters of evidence not be pleaded 
in an indictment and an overt act which might be 
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enror therein for the reason they ^ould have been 
rejected under the general rule that evidence of 
crimes other than that charged in the indictment is 
not admissible. It has been decided so many times 
that evidence, otherwise relevant and admis^le^ 
does not become inadmi s sible because it perchance 
shows the commission of another offense that it is a 
needless multiplication in authorities to cite them 
in efetenso. WiUiamson v. U. S,, 207 U. S. 425, 52 
L. Ed. 279, 291, 292. 

3. Error is also assigned because the trial court 
refused to permit the witness Gluck to answer the 
question propounded by counsel for appellants on 
page 23 of appellants’ brief herein, as well also as its 
refusal to permit the witness to answer questions 
set out on page 24 of appeUants’ brief, and on record, 
page 29. 

The point raised in this Court with reference to 
the admissibility of this testimony and its purpose, 
when offered, should be read in the light of the trial 
court’s action as set forth upon the record, page 30, 

as well also as the examination of the witness Gluck 

♦ 

by the trial court as set out on record, page 31. A 
reading of these pages of the record shows conclusively 

, A 

that, although given the opportunity to present the 
evidence, counsel utterly failed to establish any 
connection between Mr. Myers and Mr.. Dooling 
with the United States Attome 3 r’s Office of the 

District of Columbia, or with any officer of the 

• • 

Supreme Court of the District of Columbia^ con- 
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lish^ that ; tlie offer by couii^ to inject into-the 
ease the testimony as proposed would only becloud 
the issue by injecting therein collateral issues that 
were so remote that they could in no way tend to 
impeach or destroy the particular witness, but 
rather, if anything, establish some alleged prejudice 
upon the part of Mr. Pooling and Mr: Myers, who 
were neither parties to the case, nor had anything 
to do with the trial in the Supreme Court of the 
District of Columbia. The evidence was clearly 
inadmissible as being too remote and an attempt to 
raise collateral issues to the distraction of the jury 
from the real issue, particularly after the court had 
permitted counsel to try to establish the connection 
which he stated he proposed to establish when he" 
first m^e the offer. 

However, as appears from page 30 of the record, 
the court after argument permitted the appellants 
to ask the witness Gluck all of the questions to which 
objections had been previously sustained. 

It is respectfully submitted, therefore, that an 
examination of the record and the pages therein 
upon which counsel alleges reversible error because 
of the action of the trial court in rejecting this evi¬ 
dence will establish the correctness of the ruling 
thereon. 

4. Error is also assigned on page 25 of appellant’s 
brief in that the witness. Stall, was not permitted to 
testify on cross-examination that the witness, Gluck, 
told Stall he had stolen securities with him which he 
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wanted to dispose (A fmd whether he, Stall, tried to 

r 

aid Gluck in diq)osing ^thereof. Stall wsa cidled as a 
witness solely for the purpose of establishing the fact 
that he had introduced Gluck to Cohn in order to 
prove the illegal combination existing between Gluck 
and Cohn in this con^iracy. When counsel for 
defendants attempted to go outside of the direct 
examination he was in error, and had he desired the 
testimony he should have made Stall his witness. 
The general rule that coimsel, on cross-examination, 
is limited to the facts elicited on direct examination 
is so well established that citation of authorities on 
the point is unnecessary. The record shows that the 
question included several propositions, some of which 
were clearly inadmissible, and none of the matters 
was admissible on the groimd assigned. 

5. It is likewise argued on page 26 of the appel¬ 
lants^ brief that the court erred in refusing to permit 
the witness, Jacobs, to answer the question as to 
whether Myers said to the witness: "When you go 
into the court room they will ask you in there if 
any money has been given to you,^^ etc. (Record, 
page 32.) 

A reading of the record (p. 32) will.show that while 
the question propounded was asked to elicit infor¬ 
mation as to what Myers told the witness at the 
jir^ trial of this case, if Myers ever told him anything 
the objection was sustained when appellants imled 
to assure the court that they would show that Myers 
had some connection with the prosecution of the 
easel This case, was tried twice, and whatever was 





said before the first trial of the case, it is submitted, 
was bleaily inadmissible as too remote upon the 
issues raised at the second trial thereof, unless it 
could have been established that the 'mtness was 
still under some sinister influence which operated 
through the period intervening between the exercise 
thereof before the first trial and the second. The 
record is silent as to the time which had elapsed 
between the exercise of this influence, if it ever 
existed, and the second trial, and there was no con¬ 
nection shown between Myers and any member of 
the United States Attorney’s Office of this city or 
of the court which was trying the case. It is re¬ 
spectfully submitted, therefore, that this assignment, 

when read in connection with the record as su^ested 

% 

in appellee’s reply to objection No. 3 under this 
heading, becomes unimportant. 

6. Urror is also assigned in that John T. Dooling, 
Assistant District Attorney of New York, was duly 
served with a subpoena dvces tecum issued on behalf 
of appellants requiring him to produce a written 
statement signed by the codefendant and witness 
Gluck, who had testified for the Government. The 
witness appeared with the statements, in response to 
the subpoena, but claimed they were privileged be¬ 
cause the said statements were made to him in his 
offidai capacity as Assistant District Attorney of 
the Oounty of New York, State of New York, during 
the course of investigations conducted by the wit¬ 
ness in his afficoal capacity in connection with matters 
then pending and now pending and undetennined 





in the Cnminal Courts of New York County involv¬ 
ing some of the def^d^ts in the case in the court 
below. The court refused to compel the witness to 
produce the writings, and for his action in this r^ard 
error is assigned. 

That the court was correct in this ruling is abun¬ 
dantly established imder the law. 

Vogd V. GruaZy 110 U. S. 311. 

Gahrid v. McMvUin, 127 Iowa, 429, 103 
N. W. 356. 

Michael v. Matsoriy 81 Kansas, 367, L. R. A. 
1915 D. 1, 105 Pac. 540. 

Schultz V. Stravss, 127 Wis. 331, 106 N. W. 
1068. 

In re Qmrles, 158 U. S. 536, 39 Law Ed. 
1081. 

Note, Annotated Cases, 1916, E. 1121. 

Note, 7 Annotated Cases, 114. 

Generally, Note, 66 American State Reports, 
238, 55 L. R. A. 232. 


Motion for directed rerdict. 

The discussion by counsel for appellants in his 
brief, page 28, upon the motion for a directed verdict, 
has been sufBciently answered, it is respectfully sub¬ 
mitted, in the replies made to his various cona¬ 
tions answered supra, this brief. Moreover the record 
does not purport to contain all the evidence adduced 
by the Government; and it is a well-established rule 
of appellate courts that a ruling on such a motion 
will not be renewed unless all the evidence is before 
the court. 






Instructloiii/ 

Error is likewise assign^ for the cg^’s lefui^ to 
grant certain instructions requested by the defend¬ 
ants^ and notice is n^e of inst^ctions nuinber^ S, 
4i, 5, 6j 7, and 8, on pages 29 £md 30 of appoints’ 
brief. It is submitted that no reversible error can 
be predicated upon the coxmt’s refusal to grant these 
instructions^ for the reason that the law as requested 
in them^ aside from any other consideration, is suffi¬ 
ciently, fully, fairly, ^d properly stat^ to the jury 
by the court below in its charge. 

With reference to instruction numbered 10, par¬ 
ticular attention has been directed to the question 
of the presumption of iimocence as evidence in a 
criminal case, and the Coffin and Cochran cases are 
cited as sustaining the contention of appellants’ 
counsel in the prayer offered. The whole question 
of presumption of irmocence was fully and fairly 
placed before the jmy by the court in its charge 
(Charge, p. 6), and the entire question presented 
by this prayer is fully discussed in Wigmor'e on 
Evidence, Vol. 4, Sec. 2511, p. 8559, Note 3, wherein 
the fallacy of the Coffin case is exposed and the cases 
cited which have since repudiated it; and the at¬ 
tention of this court is respectfully directed to the 
ease of Agnew v. United States, 165 U. S. 52, 41 
Law Ed. 630, wherein the Coffin case has be^ 
modiffed aiKi distinguished; and in People v. Moran, 
144 Cal. 59, 77 Pac. 782, it was distinctly held that 






it weifc ^ QeoMsajy: ior ta obaiige/;4b^ 

the ^ 

proof and evidence” in favor of the defendahib. ^ v 

la Cvlp^pfperr\StCi^^4 0 ICff, 119^ 14p> 

.A^aerican State Beports, 668, 81 L. B. A« CNew 
Series), \l^ 111 681, the questi^ ma 

aqiiiaieiy decidied against the pceitioii taken bf appfi^ 
lasts’ counsel in this case, and in CbmnMi8» v.. 
VTi^ted StaU^y 9X8 Fed. 1160, 1161, the co\Ht routed 
to hold that the presumption of good character wak 
to be considered as evidence in favor of the accused. 

It is submitted that the defendants VT^ere granted; 
at the request of their o?^ counset^afuU, ooso^liste, 
and just expoedticm upon the law a& to the pHresmop** 
tion of innocence, and that the denial of this prayer 
was not only proper and correct but. cannot he made 
the subject of reverwble error. 

Instructions, Numbers 12 and 13. 

Error is also assigned for the refusal of the court 
to grant instructions Nos. 12 and 13, presented by 
the defendants to the trial court below. Instruc¬ 
tion No. 12 contains within it instruction No. IQ> 
which was denied, and correctly, as appellees con¬ 
tend, for the reasons stated supra. Instruction No. 
13 is practically a repetition of instruction No. 12, 
and they are both subject to the vice that as offered 
they mislead and are not supported by the testis 
mony. The record does not disclose that any 
acter t^imony was offered for the majority of 
defendants. The pi^yer in this case, if granted; 




would not have the same effect as in a case shnilar 
to Jones V. United StateSy 51W. L; R. 459, or Egan v. 
United. Stat^y 51 W. L. R. 246. 

It was not proper for counsel for defendwts in 
the court below to offer evidence of good character 
for only two of the defendants and remain silent in 
that r^ard as to three, and then present a general 
prayer upon the subj^t of’good character of the 
defendants; without directing the attention of the 
Jury as to which of the five defendants the prayer was 
applicable or on behalf of which it was presented. 
Had it been granted, the jury would have been 
instructed, because of the language of the prayer as 
submitted, that they had a right to give the benefit 
of good character testimony to all of the defendants 
when in fact testimony had been presented as to 
but two. It is respectfully submitted that the 
prayers as framed could not have been granted and 
that the court properly covered the instructions in 
its own language and of its own motion. Reversible 
error can not now be predicated upon the court’s 
refusal to grant prayers numbered 12 and 13 as 
submitted. 

VIII. 

Death of trial Justice. 

Error is also assigned in that the bill of exceptions 
in this case and cause was signed and settled by the 
Justice of the Supreme Court of the District of 
Columbia, holding Criminal Court, after the death of 
the . Judge who actually presided in the trial of this 





case. Counsel for appellants, has gone to great 
length to establidi the proposilion that the Su|neme 
Court of the District of Coliunbia is bound by Law 
Ride No. 48, under orttie Code of Law 

for the District of ^Jj^Ciunbia, and that Section 953, 
as amended, of the Revised Statutes, has no applica¬ 
tion to the situation presented in this case when the 
Judge who actually tried , the case died befOTe the 
bill was settled. 

It is respectfully submitted that this question has 
been squarely decided by this Court in two cases, 
and that the law of these cases is decisive upon the 
issue raised. 

Roney v. United States, 43 App. D. C. 533. 

Wan V. United States, 51 W. L. R. 696. 

CONCLUSION. 

It is respectfully submitted that a perusal of the 
record in this case, and a consideration of the ques¬ 
tions presented as errors assigned for its reversal, 

0 

wiU show to this Court that the defendants had a 
fair and impartial trial in the court below and were 
ably represented; that every question which could 
have been raised by astute coimsel was raised, and 
that at no point in the record has reversible error 
been committed by the eminent jurist who presided 
as the Judge in its trial. 

For the reasons and upon the authorities shown 
forth in the pages of this brief, in reply to the con¬ 
tentions of appellants’ counsel, it is respectfully sub¬ 
mitted that the judgment pronounced upon, the 







